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BRIDGES, P.J., FOR THE COURT:
1.  OnApril 3, 1993, Earnest Sykespled guiltyto the sde of cocaine and was sentenced as an habitua
offender to athirty year sentence in the custody of the Mississippi Department of Corrections.
12. In Sykes v. State, 757 So. 2d 997 (Miss. 2000), the Mississippi Supreme Court on motion for
rehearing held that Sykes motionfor post-convictionrdief was not time-barred and remanded the case to
the Clay County Circuit Court for a decison on the merits of Sykes motion for post-convictioncollatera

relief (PCR). The circuit court denied Sykes' motionand he again appedled the denial of post-conviction



reief. On January 31, 2002, the Missssippi Supreme Court issued a mandate affirming the tria court’s
finding.
13. On August 25, 2003, Sykesfiled another motion for post-conviction relief in the Circuit Court of
Clay County without firg filing amation with the Missssppi Supreme Court for leave to file in the circuit
court. See Miss. Code Ann. 8§ 99-39-7 (Supp. 2004). Thecircuit court dismissed the motion based on
jurisdictiond grounds. Sykes has gppeded from that decision.
14. In his brief to this Court, Sykes raises five issues. (1) ineffective assistance of counsel; (2)
involuntary guilty plee; (3) defective indictment; (4) newly discovered evidence; and (5) the trid court was
without jurisdiction to impose sentence.  Sykes carries the burden of proving that his clams are not
procedurdly barred. Masseyv. State, 843 So. 2d 74, 75 (17) (Miss. Ct. App. 2003). Becausewefind
that Sykes claims are procedurally barred and that the arcuit court correctly dismissed the motion, we
affirm that court’s decison.
1. ResJudicata and Successive Writ
5. Mississippi Code Annotated section 99-39-23(6) provides:
[A]ny order dismissing the prisoner’s motion or otherwise denying relief under thisarticle
isafind judgment and shdl be conclusive until reversed. It shall be a bar to a second and
successve motionunder thisaticle. . . . [E]xcepted from this prohibition are those cases
inwhichthe prisoner can demongtrate either that there hasbeen anintervening decision of
the Supreme Court of ether the State of Mississppi or the United States which would
have adversdly affected the outcome of his convictionor sentence of that he hasevidence,
not reasonably discoverable at thetime of trid, which is of such nature that it would be
practicaly conclusive that had such been introduced at trid that it would have caused a
different result in the conviction or sentence. . . .
6.  Sykes sdamsconcerning his guilty pleawere reviewed by the dircuit court after remand fromthe

Mississppi Supreme Court. The drcuit court specificaly found that Sykes dam that his atorney was

ineffective for failing to object to the indictment was barred pursuant to Brandau v. State, 662 So. 2d



1051 (Miss. 1995). The clam of defective indictment is based on the same misconception of the law.
The court aso found that the plea colloquy established that Sykeswasproperly advised of the condtitutiona
rights being waived.
17. Sykes entered his guilty plea after trid in his case had dready begun. The “newly discovered
evidence’ isbased on Sykes sargument the State’ switnessMark Smithwas not acredible person. There
isno indicationthat this witness stestimony played any part inthe guilty plea. Thiswitness stestimony was
known a the time of Sykes' s early PCR motion and gpped to the supreme court.  The find assgnment
of error in this apped is based on the cumulative effects of the earlier issues. The issues raised by Sykes
in his current PCR under consderation are essentidly the same as was considered by the courts inthe
previous PCR and apped.
T18. Sykes'sclaims are proceduraly barred based on the successive writ bar and res judicata
2. Time Bar
T9. Inhisfirst gpped, the Missssppi Supreme Court overturned the decision of the Court of Appeal
and found that Sykes first motion for post-conviction relief wastimely filed. In its decison the supreme
court adopted the “mail box rule’ for filing motions for post-conviction relief. Sykes, 757 So. 2d at (114).
Sykes mailed his motion two days before the expiration of the three year statute of limitations, but the
motionwas not received and stamped filed by the trid court until two days after the expirationof the three
year period.
110. Mississippi Code Annotated section 99-39-5 (2) provides:
A motionfor relief under this chapter shdl be made within three (3) years fter thetime in
whichthe prisoner’ s direct gpped is ruled upon by the Supreme Court of Mississippi or,

in case no appedl istaken, within three (3) years after the time for taking an apped from
the judgment of conviction or sentence has expired, or in the case of aguilty plea, within



three (3) years after entry of the judgment of conviction.

11. Sykes'sPCR motion wasfioled on August 25, 2003 or more than ten years after hisinitia guilty
plea. The present motion was dearly not filed within the three year period and would be procedurally
barred on this basis.

3. Lack of Jurisdiction

12. Missssppi Code Annotated section99-39-7 providesthat the PCR motionshdl befiled asaavil
actioninthe tria court “except in cases inwhichthe prisoner’ sconvictionand sentence have been appealed
to the supreme court.” The statute specificaly provides that “the motion . . . shal not befiled in the trid
court until the motion have firg been presented to a quorum of the justices of the supreme court of
Missssppi ...."” AsthisCourt hddin Dossv. Sate, 757 So. 2d 1016, 1017 (15) “[t]his procedureis
not merdy advisory, but jurisdictional.” Therefore, we are bound to affirm the trid court’ s finding that it
lacked jurisdiction to consider Sykes motion.

113. THEJUDGMENTOFTHECIRCUIT COURT OF CLAY COUNTY DISMISSING THE
MOTION FOR POST-CONVICTION RELIEF ISAFFIRMED. ALL COSTS OF APPEAL

ARE ASSESSED TO CLAY COUNTY.

KING, C.J,, LEE, PJ., IRVING, MYERS, CHANDLER, GRIFFIS, BARNES AND
ISHEE, JJ., CONCUR.



